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Highest Judicial Tribunal and Their Opinions

“It may perhaps be thought superfluous to offer arguments to prove the utility of the UNION, a 

point, no doubt, deeply engraved on the hearts of the great body of the people in every State, and one 

which it may be imagined, has no adversaries (sic),” responded Alexander Hamilton in a series of essays 

known as The Federalist Papers, that answered Anti-Federalist questions that regarded the “proposed 

government” (4). Shay’s Rebellion not only proved the weakness of the Articles of Confederation, but 

also strengthened the need for a Constitutional Convention to develop the “proposed government.” Fifty-

five delegates worked through a series of compromises--extensive, hard, and confidential work--to invent 

our United States government. Our new Constitution created bicameral legislative, executive, and judicial 

branches (Conlin 142-6). The Constitution said, “The judicial Power of the United States, shall be vested 

in one supreme Court […………] The judicial Power shall extend to all Cases, in Law and Equality, 

arising under this Constitution, the Laws of the United States (sic)” (Dye 97). The Federalist Papers have 

often been used as a reference book for what the Constitution originally meant (Green 5-17,48; Schwartz 

11; Shafritz 188). As there was some discussion about having one body as the Supreme Court and Senate, 

Hamilton explained why one had to have both to function. Our Supreme Court was a unique creation, 

with its history, rise to power, different important justices, and cases that altered every American’s way of 

life. 

 The Judicial Branch was created by the Constitution, Article III, which only set up the Court’s 

existence, solely designating its intrinsic powers (Schwartz 39). The Senate was given the power to aid 

and confirm or deny Presidential choices for justices. Once confirmed, justices were to serve for “good 

Behaviour (sic),” to avoid partisanship, with their pay never to be diminished (numerous sources muddle 

and do not distinguish between “for life” and “good behavior”). On September 24, 1789, the United 
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States passed the Judiciary Act, the first bill by Congress. The Judiciary Act set the Court’s tasks, 

jurisdictions, size (the number of justices has varied from six to ten) and allowed for the first meeting on 

February 2, 1790, but they quickly adjourned as only half of the justices reached New York in time 

(Green 11; Greenburg vii; Shafritz 465). Attorney generals and “lower federal courts across the nation” 

were established in 1789, too (Cornelison and Yanak 277). In the early days of the Court, justices were 

required to hear cases twice a year in their assigned judicial districts, there were (and still are) thirteen. 

This ended with the Judiciary Act of 1801, though the 1801 act was nullified (“The Court as an 

Institution”; Schwartz 30). The Court’s growth continued especially beginning with Marbury v.  

Madison. 

 William Marbury received a “midnight Judge” appointment from John Adams, but papers 

confirming his nomination were not processed before March 4, 1801 (Adams’s term ended then). James 

Madison, secretary of state, refused to deliver the commission. “Mr. Chief Justice” John Marshall refused 

to make Madison do his job because the justices decided the Judiciary Act of 1789 was unconstitutional, 

upon Marbury suing “for a writ of mandamus” (“Time Line”). The Court’s ruling in Marbury v. Madison 

(1803, 5-0 vote) established the principle of judicial review which enhanced their power to include the 

ability to decide if Congressional laws and/or any previous decisions or actions of any President, State, or 

court were unconstitutional (Conlin 166; Shafritz 291). Contrary to what Conlin would have had one 

believe, political philosophies of judicial review were known, discussed, and practiced (in England and 

the American colony states) centuries before 1803. The Federalist Papers confirmed that the founding 

fathers intended this power (Schwartz 7,12-3,41). “It therefore belongs to them [Legislature and Supreme 

Court] to ascertain its [the Constitution] meaning as well as the meaning of any particular [....]. If there 

should happen to be an irreconcilable variance between the two, that which has the superior obligation 

and validity ought, of course, to be preferred”  (Hamilton and Madison and Jay 435). Hamilton explained 

that the powers of the Supreme Court to “declare all acts contrary to the manifest tenor of the Constitution 

void” were vital, especially as the “weakest branch”; they were not to act, but only to act on actions (434). 

Most often, the Court heard appeals; rarely did they declare congressional legislation unconstitutional. 
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After the 1803 landmark case only fifty-four years later did they exercise this power again (Schwartz 41). 

Marshall contributed significantly to today’s Court structure by claiming Judicial Review for the United 

States. He served thirty-four years, the longest of any Chief; previously he served in the House of 

Representatives and as Secretary of State.

Actually, “Judicial Review’s” theory/heritage began in England, 1608-10; James I said he could 

decide or change judges’ decisions. Sir Edward Coke, their “Chief Justice,” stated “the king [and 

parliament] should not be under man but under God and law” (3-6). “[T]here is personified the basic 

conflict between power and law which underlines all political history” (4). Coke’s ideas were much a part 

of the laws and heritage of the American Colonials, especially when he said if parliament’s laws went 

against common law, such laws should be declared void; thus further justifying the American 

Revolutionary War (Brigham 537-42; “Edward”; Schwartz 5). Judicial review was at state levels earlier, 

too; in New Jersey’s Holmes v. Walton (1780), colonists said their new rights should be defended with 

judicial review (Schwartz 7).  

Throughout the United States’ history there have been many other cases that appeared before the 

Court which added and/or further defined its importance and/or power. In Santa Clara County v.  

Southern Pacific Railroad in 1886 the Court said, “[T]hat a corporation was a ‘person’ under the meaning 

of the Fourteenth Amendment,” but they could not be sued. The amendments intended to protect African 

Americans were used to protect “important corporations.” Roscoe Conkling, a drafter of our fourteenth 

amendment, said this was their intention, to include corporate protection. Yet he helped African 

Americans for free or very little, and later was twice offered a seat on the Court (168-70). The traditional 

Republicans of Lincoln’s Court, were gone by 1886; they had believed when corporations altered 

Americans’ lives’ “we the people” had the power to regulate (Conlin 378-9,401,406).

The Supreme Court decided in 1896, Plessy v. Ferguson, that segregation was legal by using 

“sociological” data (according to the scholars). Homer Plessy along with a Louisiana railroad company 

sought to challenge the laws forbidding blacks and whites to ride together. Plessy, a one-eighth black man 

(he looked white), sat in a “white only” section and was arrested--all a part of their plan. He told Judge 
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Ferguson the law was unconstitutional. The Court used Booker T. Washington’s established “separate but 

equal doctrine,” also known as the Atlantic Compromise of 1895 (Conlin 501; Kutler 216). Schwartz 

pointed out that to Americans today the “separate but equal” ruling may have seemed to have lacked 

merits, but mindsets and hardships were different then (188-9). Similarly, Ida B. Wells challenged train 

laws in Memphis; although she won locally, the Supreme Court overturned that decision (Hine 1144).  

Following World War I in 1919, Schenck v. United States, the justices ruled that during times of 

“clear and present danger” Congress had the power to pass laws and suspend rights that normally would 

be considered unconstitutional. Eugene V. Debs and two hundred other socialists were arrested for 

speaking against conscription and war issues. The Espionage Act in 1917 made it a crime to “help enemy 

nations or to interfere with the draft” and allowed censorship of mail. The Sedition Act in 1918 enhanced 

these rules to include punishments (Conlin 562-3; Cornelison and Yanak 181,424; Jenson 885-6).

Norris v. Alabama and Powel v. Alabama, also called the “Scottsboro Cases” (in the 1930s), was 

the first time the “law” recognized black people as full citizens by declaring the Scottsboro trials invalid 

because of the denial of due process. Nine young men were wrongly accused of raping white women. 

They were tried in four trials, even though the defense wanted one trial for all nine (Corelison and Yank 

424; Cortner 696,767-8). 

In the Warren Court in 1954, the NAACP in Brown v. Board of Education of Topeka challenged 

racial segregation in public schools. Thurgood Marshall, a graduate of Howard University Law School, 

argued this case (and 29 others) for the NAACP before the Court. “Separate but equal” was inherently 

unequal. In a 9-0 vote, the Court ruled that segregation in public schools was illegal. In 1956, the 

Supreme Court found that segregation in buses was illegal. In 1964, Congress passed the Civil Rights 

Acts (Conlin 686-7,700,724-5). In 1967 Marshall became the first African American on the Court (Dye 

493-4; “Time Line”). His fame continued when in the Constitution’s bicentennial he said, “Credit for its 

[U.S. Constitution] present stature belongs […] not to the framers but to those present who refused to 

acquiesce in outdated notions […] The true miracle […] was not the birth of the Constitution, but its life 

(sic)” (Bloch 612-3). 
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Sandra Day O’Connor unanimously was the first woman named to the Supreme Court in 1981. 

She said, “I happily share the honor with millions of American women of yesterday and today.” She 

served twenty-five years before retiring in 2006 (Keenan 189). Originally, she served as Arizona Judge; 

she attended Stanford, Stanford Law School, and she served three terms in Arizona’s Senate. Ronald 

Reagan appointed her to the Court when “during the presidential campaign advisers told him he was not 

doing well among women voters” (he opposed the Equal Rights Amendment). She was an important 

“swing voter,” voting in favor of a woman’s right to an abortion, Roe v. Wade (Conlin 740-1; Dye 487). 

Millions of women have chosen abortion (deliberate termination of pregnancy) in the history of 

the world regardless of social and political influence. In the United States, abortion has always been legal 

including colonial days except from the “mid-nineteenth century to 1973.” In 1821, Connecticut became 

the first state were abortions were illegal. In the mid 1850’s, it was estimated one-forth of all pregnancies 

ended in abortion. There was a lucrative market for abortions; pharmaceutical firms and the daily press 

had advertisements for abortions—their “commercialization.” In the 1870’s abortion rates rose so high 

some worried about under population, the safety of women, and abortions used as birth control (McCann 

3; Mohr 3; Solinger 3).

Led by Dr. Horatio Stoner of the American Medical Association throughout the 1860’s and 

1870’s abortions slowly became illegal (they were known as “little Comstock laws”) at any stage except 

when a doctor approved the procedure. These laws were “seldom and selectively enforced.” In the 1930’s 

some laws were so laxly enforced abortion clinics operated openly. Women, including immigrants, 

sometimes had limited access to birth control, also illegal, and thus some abortions were driven 

“underground”--enforcement was still selective. With the recent World War and the Great Depression, 

some women could not afford children. In the 1950’s, fears of overpopulation and new scientific evidence 

suggest early abortions were safer than thought; this slowly shaped opinion to be more favorable towards 

abortions. Yet another source states “[a]bortion death rated doubled between 1951 and 1962” (Baer 3; 

McCann 3; Mohr 3-4; Solinger 5).
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 On January 22, 1973, Roe v. Wade, the United States Supreme Court declared abortions legal, in 

a seven to two vote, if the baby could not survive outside the womb--a controversial decision. The case 

took three years to produce a ruling that was “[g]rounded in the 1964 decision, Griswold v. Connecticut,  

which had established the right to privacy in contraceptive decision making (sic).” They interpreted the 

fourth and fourteenth amendments to include pregnancies and abortion in the “right of privacy.” The 

fourteenth amendment allowed for life, liberty, and other rights (McCann 3,672; Mohr 3-4; Solinger 5). 

“Liberty in the constitutional sense must mean more than freedom from unlawful governmental restraint; 

it must include privacy as well, if it is to be a repository of freedom. The right to be left alone is indeed 

the beginning of all freedoms” (Schwartz 337-8). They also passed Roe v. Wade to gain popularity among 

a new voter/political group. Tried at the same time, together with Roe v. Wade was an almost identical 

Georgia case in the U.S. Court Doe v. Bolton (339). Following this decision the Court faced conflicts: 

justices received numerous letters and people complained they were “making laws.”

Ronald Reagan pushed for an amendment that would have banned all abortions except in rape, 

incest, or threats to the mother’s life; Roman Catholics and later Protestants heavily supported this 

movement (Mohr 952). Also, amendments that would have defined a person (would have included a 

fetus) failed. The Hyde Amendment of 1976, passed over a presidential veto, said federal money could 

not be used for an abortion (Baer 4). 1976 had a presidential candidate who ran a “Right to Life” 

campaign (Kutler 648).

In Webster v. Reproductive Health Services of Missouri (1989) restrictions were added to 

abortion laws. In Planned Parenthood v. Casey (1992) the Supreme Court upheld state laws that required 

waiting periods and parental consent for minors, but they restated the right to an abortion (Nieves; 

Rovner). This opinion came as a surprise, most people expected the Court to overturn Roe v. Wade. Baer 

suggested, “Abortions were no longer a fundamental right” (4). It was estimated that only seventeen 

percent of the counties in the U.S. had clinics for abortions (McCann 3).

On Oct. 29, 2004, John Kerry, Democratic Presidential candidate who ran against Bush, gave his 

opinion regarding abortions in a televised response with millions before Hispanic viewers. Maria Salinas’ 
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queried him regarding abortion because the Catholic Church was concerned in regards to his position. He 

said, “I am in favor of the right to choose. Personally I am opposed to abortion, but I believe this is a 

decision that should be made by the woman, God and her doctor (sic)” (“Kerry defends”).  

Recently President Bush nominated now confirmed “Mr. Chief Justice” John Roberts and Justice 

Samuel Alito, both Republicans, possibly increasing the Court’s partisanship in the matter of abortions. 

Early Bush nominated Harriet Miners, but she withdrew her name (she would not disclose White House 

documents involving her and the President’s advice); two other nominees withdrew, too. In Alito’s 

confirmation with two exceptions, all Republicans voted “yea” and all Democrats voted “nay” (Edmonds; 

Schwartz 367-9,375-7). As a younger person, Alito opposed Roe v. Wade when he was a lawyer for the 

Reagan administration. University of Akron’s, John Green (a political scientist) said, “Based on the 

record of Judge Roberts and Justice Alito, it looks very unlikely that they would institute sweeping 

changes in abortion low or, in fact, in any other area, because these are strict constructionists, very careful 

judges that believe in incremental change, whatever their personal philosophy might be.” With John Paul 

Stevenson possibly retiring and other aging justices, President Bush and the next president will probably 

have the privilege of appointing several justices. No one knows how these justices might vote because 

once they have been appointed for “good behavior” they can speak truly and honestly. The Court recently 

allowed anti-abortion groups to restrict access to clinics performing abortions, again. With the more 

conservative judges, some states including South Dakota have passed test laws directly challenging Roe 

v. Wade (Nieves, Rovner).

In 2005, South Dakota passed a total of five new laws to restrict abortions. One of the laws struck 

down by a Planned Parenthood lawsuit required doctors to inform women planning an abortion that their 

baby whose life they were ending was “a whole, separate, unique human being” (Nieves; Rovner).

South Dakota only had one abortion clinic that performed approximately eight hundred abortions 

a year. On February 24, 2006, South Dakota passed their “most sweeping ban” in over twenty years, it 

banned practically all abortions; the bill passed twenty-three to twelve in their state Senate. They only 

provided an exception if the mother’s life was in danger; with no exceptions for health, rape, or incest 
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(any abortion performed by someone other than a doctor, and other than for a “life” reason would 

constitute a felony). Most controversial was that their law defined life as “at the fertilization of egg and 

sperm.” Lesless Unruh said, “We’ve been very successful to chip away at the laws of Roe v. Wade in 

South Dakota, and we think the rest of the country should really be following us, and following the 

heartland […] and this is definitely planned to go after Roe v. Wade.” Planned Parenthood’s Eve Gartner 

said before the South Dakota law could be enforced there would have to be a reversal of Roe v. Wade.  

“This law is a direct challenge” to Roe w. Wade, said Gartner, “and if this law is upheld that would mean 

that abortion could be banned anywhere” in the United States. Also, of Planned Parenthood, Director 

Kate Looby said they plan to immediately challenge the South Dakota law; she was “a little shocked” the 

ban passed. Looby also said “Clearly, this is a devastating day for the women of South Dakota, [w]e fully 

expected this, yet it’s still distressing to know that this legislative body cares so little about women, about 

families, about women who are victims of rape or incest.” One could also ask about “caring” for the 

unborn baby. Even if South Dakota’s new laws are deemed unconstitutional, it is one of the toughest 

states in the nation in which to obtain an abortion (Nieves; Rovner).

   President Nancy Keenan of “NARL Pro-Choice American (sic)” predicts the next two years will 

be unusually active election years. Congress passed laws in 2003 restricting “partial birth” abortions; the 

Court agreed to hear arguments. At least five other states are in the process of passing new abortion 

restrictions this year. Utah, Louisiana, and U.S. territory Guam passed laws in the 1980s that “outlawed” 

abortions—they were blocked (Nieves; Rovner).

Similar to South Dakota’s law, Mississippi was attempting the same thing, but they allowed for 

the health, rape, and incest exceptions. Originally, the House had a provision that caused some debate 

over the requirement that the mothers should have seen the sonogram and hear the heartbeat before the 

abortion was allowed. On March 15th, the House and Senate began to negotiate over the particulars 

(“Mississippi abortion”). 

A few weeks ago results showed the “Texas’ parental-notification act” was working. Among 

fifteen year-olds abortions have dropped eighteen percent, sixteen year-olds twenty-five percent, and 
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seventeen year-olds twenty-two percent. They also suggested some girls wait until there eighteen to avoid 

telling their parents which may have resulted in “riskier second-trimester abortions” (Beil). 

On Wednesday, March 22, 2006, Minnesota’s House passed a law that prohibits tax dollars from 

helping pay for abortions; they were still waiting for their Senate’s approval. Minnesota tax dollars helped 

to an amount of one million per year and helped kill 31,000 unborn babies (“Abortions restricted”).  Also 

on March 22, 2006, Ethiopia was considering laws regarding abortions. African has had about four 

million “unsafe abortions” annually and their women accounted for forty-four percent of the world’s 

abortion deaths (“Ethiopia”). 

Since the Court’s last major ruling January 1973, abortions have become increasingly a “divisive 

and intensely emotional public issue.” The main dilemma has been that the Constitution never defined a 

“person.” Some interesting statistics about abortions have been that only thirty-nine percent of the world’s 

countries have declared abortions illegal. In the US, according to these statistics, when a woman already 

has had at least one child she has been more likely to have had an abortion on the next pregnancy if there 

is one--sixty percent of abortions have happed in this circumstance. Forty-seven percent of abortions have 

been for women who have had at least one abortion. By the time a woman reached forty-five years old, 

there has been a forty-three percent chance that she has had an abortion, miscarriage, or both. When asked 

their reason for having had an abortion, only six percent of the cases were for health. Most of the cases, 

about a fourth, wanted to wait to have children. Abortion percentages overall have been going down since 

about 1986 (“Abortion Statistics”; Beil). The Court has recently agreed to hear an abortion case. They 

have agreed to hear a “partial birth” abortion case this fall (Mears). How will they rule?

In a sense, the Court’s history has always been directly involved in current events. “[T]he first 

Court still sitting” quipped one “legal historian” because of the numerous traditions they perpetually have 

honored. Most justices have served fifteen years, on average and all were lawyers. They have always 

entered the Court ceremonially: center seat belonging to the Chief Justice, the senior Associate Justice sat 

to their right, and the next senior the left, they have continued in this fashion. When adjourned they left 

the same. Like all judges today, beginning in early 1800’s they wore black robes (similar to English 
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robes). They have always used quill pens and traditional seal. Beginning in about 1880 “Mr. Chief 

Justice” Fuller instituted a traditional handshake before rendering opinions to remind one another of their 

purpose and their unity (“Appendix Three”; “The Court and Its Traditions”; Green 26). “The reason the 

public thinks so much of the Justices of the Supreme Court is that they are almost the only people in 

Washington who do their own work.” Chief Justice Rehnquist said this was still largely true. If other 

people often assisted them, one might wonder who actually wrote the opinions (Schwartz 369-70).

There have been many interesting, quaint, and unique facts about the United States Court; only 

five of all chief justices were ever associate justices. Joseph Story was appointed at thirty-two, was the 

youngest justice; the second youngest was Clarence Thomas at 43. “Harlan F. Stone was the only justice 

to sit in every chair on the bench.” The oldest justice, Oliver W. Holmes, retired at ninety. Only one 

president, William H. Taft, also served as a justice. The $10,000 bill, “now-defunct,” had the likeness of 

Salmon P. Chase, the only justice to have appeared on currency (“Appendix Three” 1151-3; Schwartz 

369).

At times one may have impugned the Court’s decisions, but overall they have made “wise” 

decisions for their given time periods. For two hundred and thirty years, the United States of America has 

continued thriving and functioning, has made slow progress; has worked towards perfect autonomy for 

everyone. The composers of the Declaration of Independence and our Founding Fathers left a 

monumental challenge to their distant, distant relatives; can we keep their power and bravery alive? 

“Judicial review, as an essential element of the law, was part of the legal tradition of the time, derived 

from both the colonial and revolutionary experience” to keep rights and determine the constitutional 

status of laws (Schwartz 22). Constitutional was defined as “[c]onsistent with and reflective of the U.S. 

Constitution, which lies at the very heart of the American political system and establishes the framework 

and rules of the game within which the system operates” (Shafritz 115). 
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